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STATE OF FLORIDA :
AGENCY FOR HEALTH CARE ADMINISTRATION AGEEY ULERK

STATE OF FLORIDA, AGENCY FOR -1 A%
HEALTH CARE ADMINISTRATION,

Petitioner,
v AHCA NO. 2014003053
ST. PETERSBURG NURSING HOME LLC dibfa
JACARANDA MANOR,

Respondent.

i

FINAL ORDER

Having reviewed the Administrative Complaint, and all other matters of record, the Agency for
Health Care Administration finds and concludes as follows:
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Right to

BUT.... demand ?
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No DNAR

Our ‘
questlon CPR ?
No consent
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2. CPRis different
3. Medical futility

1. Consent

4. Prevalence
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DNAR 5. “Futile”

] h 6. “Proscribed”
without 2l o,
consent 8. PIT traffic lights

Consent | 1847
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COPIE O”

Mli[‘)ICA"li—'E"‘r"cS DO NOT ConSider

American Medical Association.

patient’s “own
crude opinions”

1905
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Clinicians Treat w/o
need consent

consent is battery

1914

Mohr v. Williams (Minn. 1905)




4/13/2016

Mary Schloendorff

Consent

But not
“informed”

1972
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Clinicians
normally
need consent

CPRis
different

20f8

Normally
nheed
consent
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But...

Consent to
consent treatment
to what

CPR s

presumed
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Consent Consent

not required | | required for
for CPR no CPR (DNR)
What is Surrogate will

a medical not consent

futility dispute

30f8

when you think
they should
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Appropriate
Inappropriate
Proportionate Beneficial
Disproportionate Non-
beneficial

13



4/13/2016

“I'm afraid theres really very listle I cun do.”

Surrogate
driven
overtreatment

Clinician @ Surrogate

CMO LSMT

Clinician @ Surrogate

DNAR CPR
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Prevalence

4 of 857

“Conflict.. ..

inICUs. .. ——

epidemic —
proportions”

13%

ethics consults
f-r'\.

{

t‘; MEMORIAL SLOAN-KETTERING
.1  CANCER CENTER

J. Oncology Practice (June 2013)

> 16%

ethics consults

DO IO TS T 0 018-9293.5

What Ethical Issues Really Arise In Practice

at an Academic Medical Center? A Quantitative
and Qualitative Analysis of Clinical Ethics
Consultations from 2008 to 2013

Katherine Waxm:n"“ <« Emily /\ndersm}' -
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Original Investigation

The Frequency and Costof Treatment Perceived

toBe Futilein Critical Care 20%

Thanh . Huyoh, MO, MSHS: Eric . Klenup, MO: Johua . Wiy, MA; Terance D Savisky MBA, A, Ph0;
Oina Guse, MD:Bryan | Garbex, MO Nel . Wenges, D, MPH

JAMA Intern Med. 2013:173(20):1887-1894. doi:10.1001/jamainternmed.2013.10261
Published online September 9, 2013,

Courtwright, 2015 J Crit
Care 30{1):173-77

pem——
Critical Care
Medicine Feb. 2015
700 acute
= care
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UNIVERSITY OF Surrogate will not

¥ TORONTO consent to DNAR

“top healthcare challenge” recommendation

BMC Med, Ethics (2005)

When may / should /
must a clinician write It
a DNAR order

without patient or d e p en d S

surrogate consent?
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Futile
types Proscribed
of CPR Potentially
inappropriate

An Cfficial ATS/AACN/ACCP/ESICM/SCCM Poliy Statement *1908 *
Responding to Requests for Potentialy Inappropriate Treatments n ATS .
Intensive Care Units

We help the world breathe

Gabre . Bosoet, s M. Pope, Gordon D. Rubeeteld, Bemard Lo, Robet . Trog, Cynda H Rshion,
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T
(ritical Care Medicine

The Intensive Care Professionals

AMERICAN COLLEGE OF

PHYSICTIANS

The Global Leader in Clinical Chest Medicine

EUQODEQF\ SOCIETY
MNTEMNSIVE CARE MeDIC! L
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PRINCIPIA ETHICA

P

“In Ethics . ..
difficulties and
disagreements. . .
are mainly due to a

very simple cause . .

n

“the attempt to
answer questions,
without first
discovering precisely
what question it is
you desire to answer.”

Futile

Proscribed

Potentially
inappropriate

e e ,,,,
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Futile

50f 8

Interventions
cannot accomplish
physiological goals

Scientific

impossibility

21



4/13/2016

Example 1

Example 2

~ Ithinkineed
| antibiotics for my.
g = ﬁd{ii
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Example 3

total
Example 4 brain = death

failure
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Annals of Internal Medicine

American College of Physicians Ethics Manual

Sixth Edition

Lols Snyder, JO, for the American College of Physiclans Ethics, Professionallsm, and Human Rights Committee'
“After a patient . .. brain
dead ... medical support

should be discontinued.”

24
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“Futile”

Value free

objective
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But...

futile for what
outcome

4/13/2016

May &
should
refuse

26



4/13/2016

{%mmm?l Futile
—E Proscrlobed
T Potentially
e inappropriate

Also green

Proscribed

60f8
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Treatments that
may accomplish
effect desired by
the patient

. Laws or public policies

Prohibit

or

Permit limiting

Prohibited
provision

Example 1

28
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Natlonal

Computer

Matching
Fatients Systero
Waiting

Potential
Reciplent
List

Transplant
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Example 2

Example 3
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Proscribed

Prohibited

Permitting limiting

Permitted
limiting
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Surrogate
> [demand
Example 1
Trisomy 18
22-week gestation
~ e 5
ECMO |
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Also disaster plans

Example 2

Example 3

/(]RE:-’{N
MOUNTAIN

STATE

Maryland ~--=-w§)"';
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FLORIDA

Physician Orders for Life-Sustaining Treatment (POLST)-Florida

Ok [ Atimpt Resusciabion PR
(1 Do Not Attmot Resuschabon AR
When nol n caniopemanary arest, follow ordss in B and C.

, MONTPELIER
*
GREEN
MOUNTAIN

STATE

DNR/COLST Patient | asl Name
CLINICIAN ORDERS i
for DNR/CPR sad GTIER LIFE SUS FAINING TREATMENT | v fimhhode funal
[ DacolBum

DO NOT RESUSCITATE (DNR) | CARDIOPULMONARY RESUSCITATION (CPR)

0 DNR/Do Nol Attempt Resusclialion O CPR/Attempt Resuscliatlon
(Allow Nsturul Dealh)

!ﬁﬁ?&m N

-1 Basis for DNR Order

Informed Consent - Complete Section A-2

Fuliliry - Complete Section A-Y
A2 Tnformed Content

[uformed Consent for thiy DO NOT RESUSCITATE (DNR) Ovder Lias been obiawied Gom

Name of Person Giving Infonuned Consent {Can be Patien)) Relationshp to Panent (Wnite el 1f Paticnn)

.-\J-I:I:I_ﬂl'l'y (rvqu‘l}e‘d‘l‘( 10 consenl)
3 Ihave detemuned dial resuscuanion would ot prevent the swumenr deatl of 1his paticut should the pauens
expanience cardiopulmonary ammest Another chinscian has alsa o tkternuird
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Not ATS “futility” “imminent death”

Might restore CP 3 d ays

function

http://healthvermont.gov/regs/ad/dnr_colst_instructions.pdf

Maryland Medical Orders for Life-Sustaining Treatment (MOLST)

Pabei's Last Name Fist Mo ot Date ol Both [
O Male [ Female

This form ncludes madical ordars for Emargency Medical Services [EMS) and other medical ol regarding cardi on and
other fe-sustnnung trsatment opions for a specdic patienl. I is valid in all haskth care fackiSes and programs troughoul Manyland This order form
shall be kept weh other active medical ordars in the paient’s medical record The physiian of nurse pracitioner mus! accuraisly and legbly compkels
the form and then sgn and data 1L The physican of nurse praciioner shall sslecl only | choice in Section 1 and only | choios in any of e othar
Sactions thel apply lo tis pabent. I any of Sections 2:0 do nol pply, aave them blank, & copy or the origna o svery completed MOLST fom must
be given to the paberd or authoized decesian maker widvn 48 hours of completion of the korm o soanar i the paken is dischargad or ransfersd

CERTIFICATION FOR THE BASIS OF THESE ORDERS: Mark any and al that apply

| heredsy certly mal these onders am-enteted a5 a result of 3 discussion with and (e néormed consent of
e pabent o
the patient’s heaith care agent as named in the patient’s advance directive; or
the patient's quardian of the person as per the authority granted by a cout order; of
the patient’s surogate as per the authorty granted by the Heath Care Dedisions Act: or
if @2 pabent 3 & mincy, the patenl s kegal quardian or another legaly authorzed adol
oy ceebly tnal T8 TETLE ]
neinuctons in the patenl s advance drectve of
_ omerlegal authonty m accordance wilh all provisons of the Health Care Decaions Act A supportng
enlabon m ontaned n ha pabent’ sl reconiy

CT

Maryland
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“medically
ineffective”

“[not] prevent
the impending
death”

Imminent =
impending
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May & i.m.:mggmmi
should s V?.
refuse =
Futile .
Proscribed POtent'a"Y
Potentially Inappropriate

inappropriate

7 of 8
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Some chance of Not “futile”
accomplishing the

effect sought by because
the patient or might “‘work”
surrogate

E.g. dialysis for

E.g. vent for
permanently patient w/ widely
UNCconscious metastatic cancer

patient

37



We call them

Disputed

“futility disputes” treatment
.BUT... might keep
patient alive.
But...is that Not 3
chance or dical
that outcome Mmedica
worthwhile judgment

4/13/2016
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Value
judgment

4/13/2016

Quantitative

Qualitative

Polntially Inappropriata Treatment
managed via
Procedural Resolution Procass (Table 4)

39
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Table 4. Recommended Steps for Resolution of Conflict Regarding Potentlally

Inappropriate Treatments
1. Before initiation of and thmughout the formal conflict lution proced| linici
shouid enlist expert to aid in achi a iated

2. Surogatel(s) should be given clear notlﬂcanon in wvltlng regadmg the initiation of the (I b ”
formal confllct-resolution procedure and the steps and timeline to be expected in this O t e n t I a

3 Clmncnans should obtain a second medical opinion to verify the prognosis and the
judgment that the requested treatrment is inappropriate.

4. Thera should be case review by an Interdisciplinary institutional commitee.

5. If the committee agrees with the clinicians, then cliniclans shouid offerthe option to seek
a wiling provider at another institullon and should facilitate

this process.
6. it the committee agrees with the cllnicians and no willing provider can be found,
surogate(s) should be informed of their right ta saek casa review by an independent

appeals bady.

7a If the committee or appellate body agrees with (he patient or sumogate's request for
life-prolonging treatment, cliniclans should provide these treatments or transfer the
patient to a willing provider.

7b. If the commities agraes with the clinicians’ j no willlng provider can be found,
and the suTogate does not seak mdependent appeal of the mpeal affims tha cliniciens’
position, clinicians may withhold or withdraw the contested treatments and should
provide high-quality palliative care.

LegaI Try again
. f
focus or consent

40
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PDA
Mediation
Transfer

New surrogate

PDA

I Using effective decision aids

41
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Robust evidence
shows PDAs are
highly effective

THE COCHRANE
ICOLLABORATION®

Shared Decision Making in ICUs: An American
College of Crical Care Medicine and American
Thoracic Society Policy Statement

Cancer patients who watched the video were less likely to opt for CPR

o0 IR Source: Volandes ef M, X el uggert toud e
m Uncertain RN RS e i Cancer, | Gl ol Qe

CONTROL GROUP (80 patients)
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Informed
surrogates are
less aggressive

Negotiation

Mediation

95%

43
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Prendergast (1998) Fine & Mayo (2003)

57% agree immediately 100%

80%

90% agree within 5 days

60%

i Unresolvedl-
[IResolved

96% agree after more o

20%

meetings N
’ Immediate Three Days Eventual

Garros et al. (2003) Hooser (2006)
100%

90%-

80% B Resolved
s H Unresolved
60%

50%a |
40%
30%
20%
10%%
0%

W Unresolved |
[ Resolved

1st 2d 3+ Eventual

44
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100 ¢
:
80
70 |
80 |
0|

AOi

Number of cases

30 |
20]
10 |

Tolal cases of

lmited nonbeneficral

beatmenl

i
o L2 - O N =

Family
after 1 meebing

Famiy
Famty

alter 2 mestings

Family

after Imeetings  undateral decision

No family

Nonbeneficial Treatment and Conflict Resolution: Building Consensus

fralg M Helson, PRD, CLS; Blanca Asricta Nazaseth, MSW

Fam 12013 S, (7723 1)

by idedo ot THIPIAL 1

%

178

179

Transfer
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New provider \/;'\—/
R but
a re possible

46
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r Paronts, Ourselves:
Ho ith Cara for an
Aging Populatio

Avoroge Namber of U eyt
o Midicarn it o g
L) o of Lim

b v Bk s Eeg-nea

The luck of the draw:
_physician -related
i bllltym end-of-life

e

J(".‘ - —_ ogé‘ * ‘J, %
ilr :_\:a& tt'f-""'r“: 1 ?1!/!? >
N

med 2013 o :_
P83z~

187

Replace

Surrogate
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Substituted
judgment

Best interests

More

aggressive

~ 60%
accuracy

treatment
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(:\)\]k“ \\t‘
NMoedical Erthiies

2.20: “surrogate’s decision . . .
almost always be accepted”

AN AT

You’re Fla. Stat. 765.105

Fl red! - “the health care facility, or the

\"‘.,[ L~ attending physician, . . . may seek
\ ' expedited judicial intervention . . .
surrogate. . . not in accord with
the patient’s known desires . . .
failed to discharge duties ... “

49
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Still no Not futile
consent? Not proscribed

No surrogate consent M ay yO U
No “new” surrogate erte
No transfer DNAR?

50
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Traffic

Lights

- Consent

always
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Examples only

Nondiscrimination
in Treatment Act

OKLAHOMA November 2013
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“health care provider
shall not deny . ..
life-preserving health
care ... directed by the
patient or [surrogate]”

Medical Treatment
Laws Information Act

November 2014

Information for Patients and Their Famiies
Your Medical Treatment Rights Under Oklahoma Law

No Discrimination Based on Mental Status of Disability:
Medical treatment, case. nutrition or hydration may not be withheld or withdrawn from an incompetent patient
because of the mental disabdty or mental status of the patient.
Reiuired by Section 3080 58} of T 63 o he Oktahoma Stzies)
What Are Your Rights f A Heatth Care Provider Denies Life-Preserving Heafth Care?

+If a patient or person authonized to make health care decisions for the patient diects ffe-preserving
treatment that the health care prowder gives to other patients, your health care provider may fiot deny it

Repotopedobesf o o e s e ke o e o ey
v, ot e B of e prolsnmsofal et e v ol m e vl

Okiaboma Bardof el Liewsaread Spervision
wsoknediaburtoy

A %10

180014519 (Tl reeoatsiech M5 ar code)
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Oklahoma Health Care Providers’
Responsibilities and Rights Under
Certain Medical Treatment Laws

Lbecebry cernfy that | bave 1ead tan brociare w 15 eonsery 1nd 31 | uaderstand oy lezal dutes purviiand to the b devenbed m 9

Peane complete l njormno equeuied above the supuarmre loe | Ouce congles gue i your ccpleyer ot plced

periocn fle for 2 memma of four (4] caleodat

o
yen

Review & sign
once per year

SB 172, HB 309 (2012)
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Slowsade
Show<cgde

Short code

The Lone Star State
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Physician may stop
LST without
consent for any
reason, if review
committee agrees

Give the
surrogate

48hr notice RC
Written decision RC

10 days to transfer

56



Write DNAR
without
consent

4/13/2016

life Support Battle

SPIRO NIKDLOUZOS
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“health care provider
... that refuses to
comply . .. make
reasonable efforts to

transfer”
Fla. Stat. 765.1105

Want to refuse

Try to transfer

“not been transferred,
carry out the wishes of
the patientor. ..

surrogate”
Fla. Stat. 765.1105

58
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No transfer

Must comply

“unwilling to carry
out. .. because of
moral or ethical
beliefs”

AAAAA

Video bv foxdnow.com
Confidential Party v. Confidential Party, No.
14MH165 (Lee County Circuit Court, Mar. 2014)

59
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How to
proceed

207

Overt &
Open

PROPORTION OF PHYSICIANS {1 = 726) WHO WITHHELD
LIFESUSTANING TREATMENT ON THE BASIS OF WEDICAL fUﬂlﬁY‘

(ot S )

WIthoutmewrmonomloonsemloe pamtonmlly 23 (25%)
1 ho knowedos ] 120 (14%)

Dapne tho ob;ocnons ol the pabentortam:ly (%

D. Asch, Am. J. Resp. Crit. Care Med. (1995)
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| DANGER |

IED
NIED

Secretive
Insensitive

Outrageous

Consultation
expected

Distress
foreseeable
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Transparent
enough

Seek assent

Not consent

Announce plan:
“We are going to...”

Silence = assent

63
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Standard
of Care

/ standard \
- ofCare
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Thank
you

References
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Medical Futility Blog

Since July 2007, | have been blogging, almost daily,
to medicalfutility.blogspot.com.

This blog reports and discusses legislative, judicial,
regulatory, medical, and other developments
concerning end-of-life medical treatment conflicts.
The blog has received over one million direct visits.
Plus, it is distributed through RSS, email, Twitter,
and re-publishers like Westlaw, Bioethics.net,
Wellsphere, and Medpedia.
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